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RE: Policy Proposal of ACLU-Southern California 

on CIA-FOIA Bill - H.R. 5164 

SS;i3 s r under ‘ st l ““* 

the damaging aspects of the CIA-FOIA bill. 

Kor the reasons set forth below, ACLU-Southern California 
urges the national ACLU to reverse its P° 8 jJ l ° n ° n ^84) 

5164 (even as «•«**!* "^^uch a "ours* of' action 
and oppose its enactment. it would nevertheless 

would be awkward * to say the i # , PDTiA and the 

best serve our mutual goals of preserving review 

integrity of our constitutional process of judicial review 

over executive misconduct. 
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1 . 



Judicial Review 

Mr. Halperin minimizes the 
judicial review provisions 
that s 



significance of the 
in H.R. 5164, concluding 



. Thus, although this bill alters normal 
procedure for discovery with respect to two 
issues, it will not alter the information 
able to get during litigation. 



we are 



Finally, contrary to what Ramona s letter lm 
plies, the legislation in no way restricts the 
court's ability to conduct an in camera inspection 
and the committee report emphasizes this and sug- 
gests that courts should conduct in camera reviews 
when necessary. 



A. v<hat limitations on judici al review are — in_ 
fact enacted by H.R. 5164 ? 

1 Discovery: (Definition: “Discovery" refers 

to the process by which a litigant obtains 
information, often from the other litigant, 
in preparation for trial or hearing on the 
merits. ) 



a . 



b. 



Depositions: Any litigant in the federal 

courts is entitled to take depositions 
of parties and/or witnesses, by oral or 
written examination, without court 
order. Under H.R. 5164 , any litigant 
seeking to enforce Its terms may not 
take any depositions whatsoever, not 
even by court order. 



agency Deposition: Any litigant in the 
ederal courts may take a deposition 
rom a public entity or agency by re- 
tiring the entity/agency to produce for 
leposition a person who has knowledge of 
k requested subject, and who has author- 
ity to speak for the entity/agency. 

Jnder H.R. 5164 , any litigant seeking to 
enforce its terms may not depose the 
"•ta nrkt- oven bv court. ord©r« 



c . 



Interroaatories : Any litigant in the 
federal courts is entitled to submit 
written interrogatories to any party, 
without court order. Under H.R. 5164, 
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any litigant seeking to enforce its 
terms may not submit any interrogatories 
whatsoever, not even by court order. 

d. Production of Documents: Any litigant 

in the federal courts is entitled to 
submit requests to a party that such 
party produce documents or things for 
inspection/copying, without court order. 
Under 5164, any litigant seeking to 
enforce its terms may not request pro- 
duction of aocuments or things, not even 
by court order, unless and until the 
litigant has already proved his/her 
claim that the CIA has acted improperly 
under the terms of H.R. 5164. Produc- 
tion of documents that occurs only after 
prevailing on the merits is not dis- 
covery." 

e. Requests for Admissions : Any litigant 

in the federal courts is entitled to 
submit requests to a party that such 
party admit certain tacts. Under H .R. 
5164, any litigant seeking to enforce 
its terms may submit requests for admis- 
sions. This is the sole discovery tool 
permitted under H.R. 5164, and is nearly 
useless if the litigant cannot employ 
other discovery tools to (i) obtain 
information, and/or (2) ask for explana- 
tion of any denials. 

f. Scope of Discovery t Any litigant in the 
federal courts may pursue discovery of 
any information reasonably calculated to 
lead to relevant evidence, that is not 
privileged, and which is reasonably 
accessible to or within the control of 
the party or witness from which it is 
sought. Under H.R. 5164 , any litigant 
seeking to enforce its terms has no 
effective discovery rights whatsoever 
except to seek confirmation of facts 
already known to the litigant. 

g. Privilege t When a party or litigant 
asserts that the information sought in 
federal litigation is privileged, the 
party asserting the privilege has the 
burden of asserting it and showing its 



■J 
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applicability? further, the privilege 
must be asserted by a ranking official, 
who must make a particularized showing 
as to each document or subject sought, 
often subject to in camera review to 
test the validity of the asserted priv- 
ilege? further, a spurious assertion of 
privilsyc can lead to sanctions against 
the party or witness asserting the 
privilege. Under H.R. 5164 , any liti- 
gant seeking to enforce its terms has no 
effective discovery rights that can be 
denied, spuriously or otherwise, and the 
CIA is relieved of any burden of proof 
whatsoever. 

2. Right to Initiate and Conduct Litigation : 

a. Complaint: Any person may file a law- 

suit in federal court, on the unverified 
(unsworn) signature of counsel only, 
provided the complaint states sufficient 
facts which, (1) if true, would entitle 
the plaintiff to the relief sought, and 
(2) places other parties on notice of 
charges and relief sought. Only after 
reasonable discovery may a plaintiff be 
obliged to support his/her complaint by 
sworn submissions based upon personal 
knowledge or admissible evidence (by 
summary judgment motions). Under H.R. 
5164 , a litigant seeking to enforce its 
terms cannot file an action unless 
he/she is able, prior to filing the 
lawsuit, to prove his/her case by sworn 
submissions reflecting personal knowl- 
edge or other admissible evidence (pre- 
sumably referring to the Federal Rules 
of Evidence). 

b. In Camera Hearings: Normally, in camera 

hearings (in the judge’s chambers) are 
employed to permit the court to examine 
documents sought by one party when 
another party or witness claims that the 
documents are privileged. However, in 
camera hearings are available only after 
an action is filed. Under H.R. 5164 , in 
order to file in the first place, a 
plaintiff must be able to prove his/her 
case by sworn submissions on personal 
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knowledge or other admissible evidence, 
SiJhout benefit of any discovery what- 
soever. This will limit in camera 
h r ; nuS to those few cases when a liti 
SlklSg to ."force H.R. 5164 can 
prove a violation prior to films the ■ 
action * 

H»rinns on the Merits: In normal 

* federal litigation'— he rule Provides 
for personal testimony, with the right 
of all parties to examine y art . ies 
witnesses, whether in court 0 c hp y COU vt 
sition which is submitted to the court. 
under H.R. 5164 , this procedure is all 
but abandoned: 

(1) The court is instructed to employ 
sworn submissions (affidavits or 
declarations under penalty of per- 
jury) "to the fullest extent prac- 
ticable* ; 

(2) All sworn submissions of plaintiffs 

suing the CIA must be based upon 
-personal knowledge or otherwise • 
admissible evidence*; however, CIA 
sworn submissions need only de ”^ 
strat(e) . . . that exempted opera- 

tional Tiles likely to co " bal " , rm 
responsive records currently perform 
the functions* defined as opera- 
tional records (emphasis added). 

There is no requirement that the CIA 
affidavits meet the strict rules 
evidence, as required of P la ^ fcl “®' 
and apparently the CIA need on y 
•demonstrate* "current* compliance 
with the law to meet its burden. 

d Remedies: In most federal litigation, 

any P^ ty who fails to comply m good 
faith with reasonable discovery requests, 
or who otherwise willfully or vexatious- 
ly multiplies or extends proceedings , o 
who otherwise engages in dllat °f^ 
obstructive tactics, can be court 

various forms of sanctions by the court, 
t o'" compensate the injured party and to 
ensure that such conduct will not be 
repeated . Under H.R. 5164 , the sole and 
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exclusive remedy that the court can 
order is that the CIA search and review 
the files that it had improperly failed 
to review in the first instance; further, 
it appears that the CIA prevails so long 
as it is in "current" compliance with 
H.R. 5164; further, the CIA can require 
the dismissal of the action, at any time 
and in its sole discretion, simply by 
agreeing to make the requested search. 
Thus, there is no penalty for delay, 
obstruction, or any violation of H.R. 
5164. 

B. What should be axiomatic to ACLU is that a right 
that is not enforceable is hardly a right at 
all. 



C. 



D. 



ACLU has numerous policies, and the courts have 
issued countless rulings, which have deemed 
discovery as fundamental to due process of law. 

we know of no other law that bars virtually all 
discovery to a litigant in an action against a 
public entity; that requires a litigant to be 
able to prove his/her case prior to filing the 
case; that requires one party to conform his/her 
evidence more closely to the rules of evidence 
than another party; that bars a federal , judge 
from imposing penalties on parties who deliber 
ately or willfully obstruct, delay or urge 
frivolous postures; or that permits a party to 
avoid adverse consequences of its improper 
conduct by unilateral dismissal. 

Discovery in FOIA cases is not as severely 
restricted as Mr. Halperin suggests. Perfunc- 
tory depositions and interrogatories which are 
designed solely to obtain preliminary informa- 
tion as to whether a particular category of 
files exists, or the names and titles of cus- 
todians or relevant witnesses, can generally be 
had without too much difficulty, and may be 
extremely valuable. While this information is 
collateral and foundational, it is often neces- 
sary for a reasonable opportunity to identify 
the files or documents sought. Furthermore, the 
burden of limiting discovery under normal rules, 
and in present FOIA cases, is on the par y 
resisting it, i«^ »r CIA# 
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Mr. Halperin is simply incorrect when he states 
that a litigant under H.R. 5164 can suggest 
various forms of discovery to the court. The 
bill expressly bars such discovery altogether, 
and gives the court no discretion to order that 
discovery • 

Mr. Halperin ' s contention that discovery limita- 
tions under H.R. 5164 apply only to "allegations 
that documents have been improperly placed 
solely in designated files or that files have 
been improperly designated-but not with respect 
to other issues as whether files relate to the 
subject matter of an abuse investigation is 
simply inaccurate. The precise language of H.R. 
5164 is that the discovery limitations apply to 
" proceedings unaer paragraphs (3) and (4) of 
this subsection", to wit: "(3) when a complain- 

ant alleges that requested records were improp- 
erly withheld because of improper placement 
solely in exempted operational files and ( ) 

when a complainant alleges that requested records 
were improperly withheld because of improper 
exemption of operational files." These two 
paragraphs cover the entire gamut of issues 
relating to "improper placement" and improper 
exemption" and are not limited, as stated b y _*r. 
Halperin, to "improper placement and improper 
designation of exempted files ." To put it 
simply, no litigant seeking to prove that the 
CIA has conducted abuse investigations which it 
denies having made will be able to take deposi- 
tions of CIA employees, or conduct true dis 
covery, to obtain the evidence with which to 
prove it. 

Therefore, ACLU's successful "insistence" on "de 
novo review" is virtually useless. The only 
litigants who might conceivably succeed in 
litigating even the most egregious violations by 
the CIA will be those with the resources to 
obtain information by "informal means, and who 
can afford expensive and exhausting litigation-— 
-even when the posture of the CIA is frivolous or 
illegal on its face. 

Thus, we can state categorically, H.R. 5164 will 
limit the information that will be discoverable 
in an action under H.R. 5164. 
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Furthermore, while 
correct that H.R. 
court’s ability to 
spection," it does: 



Mr. Halperin 
5164 does not 
conduct an 



is technically 
■restrict the 
in camera in- 



Vastly reduce, by eliminating discovery, the 
number of situations in which a litigant can 
request an .in camera, inspection— and courts 
do not generally conduct such inspections 

rpmiefit r 



ui ►hnut a 



2 . 



Require a; plaintiff 
before the inspection 
before a search and 



to prove his/her case 
will occur — in fact# 
review even occurs; 



3 Vastly reduce the number of actions that 
will be filed by raising insurmountable 
obstacles to many litigants, particularly 
those of limited means. 



Vnhat is most disturbing is that ACLU is «" d °” 
ing, for the very first time, a bill which will 
effectively immunize a public entity £rc *V®“ xt 
in a substantial area of its 

Forgetting even the subject matter of this bill, 
ACLU should never support a bill whl ^ 
establish the precedent of selectively permitt 
ing certain litigation tools to be employed in 
actions against the government. If anything, 
rules of standing and privilege provide the 
government with too much protection. 

If this bill is enacted, we will see ^bsequent 
efforts to limit discovery in other actions 
against the government. The courts are already 
too solicitous of the concern over unfortunate 
oublic officials overburdened by lawsuits under 
the 'const i tut ion and the Civil Rights Acts, 
sometimes specifically referring to *** ?I£ 

of discovery. ACLU does not need to suggest few 
ways of obstructing such litigation, or _ 
mining its efficiency by elimination of dis 
covery tools. 



2. Definition of Operat ional Pileg 



The CIA has never blanched at conducting illegal 
activities in the past. Furthermore, likely 
alwavs engaged, .continues to engage, and will li*eiy 
continue ?o engage in activities that are deemed 
lawful by the government, but which we deem o 
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violations of C °i*on a 1 1 y ^de leg at ed^ °a*thori ty *. 9 ^ wV can 
Deyond constitut conduct of either ilk 

therefore assume tbat ®“ aseeable future. Thus, the 
will continue for the tionS - un der H.R. 5164 are 

"definitions and res “^ b effectively enforced, 
only SO good as they can M sich ability 

This bill “"at"i» a n to those areas addressed by 
to enforce, at le re o u ces substantially the en- 

the bill. It m . a re otherwise available in 

forcement mechanisms °ciA. 

all other lawsuits against the CIA. 

Assuming that the ^^'faith? particularly when it 
conduct itself in bad ff ti c intelligence work or 
engages in H"\V. ^ assume that the CIA 

covert activities, to misinterpret this bill 

will rind creative mea crafted definitions and 

and all of its carefully crarte^ Qf judi _ 

restrictions. Without he me anings of these 

C t^ris r !n ie the S «e° a meaningless intellectual 
exercise . 

. ifui codify something 

furthermore, since when courts repeatedly rule 

into law simply because ^ the ^f^Kes for the 
in that fashlon? _^ ® 9 humane means of execu- 

death penalty with p ^ ecause the courts have 
tlon as an "“““o'ality of the death 

repeatedly upheld * h ® . be come firm in their newly 
penalty? If bh ®, . fch exce ption to the exclusionary 
fashioned good faith i e pr iglation that will 

rule , shall we then ® xcep tion, but which also 

-assin s? jys*:iU4=.t 

S"p3.S4i’“-Sifi - £££“* into statute 

as well? 

Only one reason is heard nr^ned^CIA^of^ search and 
If - relieve . SSitTT. “ operational files, 

review responsibility le which to search and 

they will have more time vxthxn^ ^ afale tQ make 

review other files, poiA requests and reduce 

more timely response 3 Assuming this to be a 

the existing lengthy backlog. ^8^ ^ ^ . 

fair trade-off / and * tricting judicial review by 
fication for also *••*“?£* JJ t ions on the judicial 
adding all tho.e noval tn exchange for 

agreeing"to ? thosa^ernicious provision.? 
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A Ha cNi^ "There ** aS anc * 

H.lpeti" elt ” inate 

3 no other way u the process. 

acklog and P taken immediately 

oreos could be taken up the 

o the the backlog and »P 

ih ich would eiw 

jrocess." * 1 n ~ 



- „ law an a otu^. 

atOU " d ° l£ ue c ,„„ot obtain t»ase ai«tna- 

n any ^ ng*o£*e lib 1 bating the “'precedent under 

£• ? ofcoCea* •» «* • * 

ihich an a 9 enc * cLU by simply tal \} a n y laws that we 

iupported by enforcement. * weakened by 

r.:r.up n Pdtt 9 .d “«« ot .« 

^-^t^thening occurs at “ n ®*|®pected , 

^ L 



E the vorj.iiy — ^ 

Citi ° n ' ,ble that well-tunded otganiaatione 

bile it it «*■££ under thi. ^^i’.i group* 

Ki-tS o 8 i t£ r rrcans t9 .nd ^ righthander »- 

gill be unable £ ot encourage . libertarians 

£& JZZ-i'VJ'S TAorTV "National security 

project"*®* a Nort Halpetin- t he 

Recent co~itt« ~ « £ ~ 

the backlog of KH Tive means for the £U . 

po*‘«L "L^« ot th. atatute. 
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the subsequent 

The yublic t m h U e St oV ers^ght biiaifi I •<£* t £? 

? C u'3 n wl‘ e<J t>r Tu S I» '««'»■ 0 V'h n «t«toeor on the 

CIA's notorl e ° st ttctions, th * „ (CIA) £or £ orceable 

FUl „orU tt- ^' , "SET than^one «.« unenforcea 

reports lit tle more aC tion. 

year !se of future remedial yieW that 

promise o n0t share the ed to 

EXT 



was the «**“-*■ we migh t ««*--• enaC ting b 7 u to 

and" f t igbtening *SS?S ***% Torthf of our most 

rSS^rsssK *» «. 

V1 tail to 

enac tmen* « - ^^“tlon. « Jj*-* prevent such 

a - 

repetition ell -ittl thl . bill 

identities full 

author. 5 i64 justify ° — by 

*- t^roui r % s t«p«!r c.r» «“*“* ena< 

a !!^ 0 «er means tha or inciples. 



1 . 

2. 



“rr-^ " 
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